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[bookmark: _Toc415755066]A. EXECUTIVE SUMMARY
This paper was developed within the frames of the project implemented by the Union of the Water Users’ Associations of Kyrgyzstan (UWUAK) and funded by the Asian Farmers’ Association for Sustainable Rural Development (AFA), both members of the International Land Coalition (ILC). The project aims towards the popularization of the 2012 UN Committee of the World Food Security “Voluntary Guidelines on the Responsible Governance of Tenure of Land, Fishery Forest Resources in the Context of National Food Security” (VGGT) among line ministries, administrative bodies, civil society and farmers in the countries in the region.

This paper presents a short overview of and comparison between some aspects of the governance of land tenure and legislation of the Kyrgyz Republic and the VGGT. It discusses the main principles and key provisions of the VGGT vis a vis the practice of land tenure governance in Kyrgyzstan. 

An analysis of the above matter raises the following issues on the government’s land tenure policy and legislation awaiting appropriate solutions: 

1. Lack of a comprehensive strategic document on the governance of land tenure for national food security consolidating long or midterm vision of the government on sustainable land management. Several concepts drafted by the Ministry of Agriculture and expert community are still waiting for finalization and endorsement.

2. Difficulty in accessing arable land tenure related information and low participation of land users in land tenure planning and decision-making processes. Access to land tenure information is a priority of the Government. Land tenure opportunities are not duly communicated to meet land users’ demands, appropriate capacities are still missing especially at the local level. Also, there is a need to develop and make accessible to the wider public simple and clear informational products on land ownership and tenure policies and laws. Low awareness of the population on land use modalities and enabling framework frequently result in land laws violation and land use-related conflicts.

3. Gender equality, which the VGGT promotes in all aspects of responsible governance of tenure of land, fishery and forest resources, is not clearly reflected in the main legal documents and land use management practice. 

4. Land use related conflicts have become rather frequent phenomenon. Conflict prevention and management need to be more meaningfully expressed in the national land policy and legislation. Relevant land governance documents need to be conflict sensitive. 

[bookmark: _Toc415755067]	High poverty rate, rising food prices, low agricultural production, low productivity of the agrarian sector, land resource degradation, and numerous land use-related conflicts pose real threats to national food security. Thus, there is a great need for Kyrgyzstan to develop a strategic and effective document on the responsible governance of tenure of land and other resources to ensure food production and security integrating all other above mentioned concerns. The VGGT can serve as a good methodological base in drafting such document. 


B. INTRODUCTION

[bookmark: _Toc415755068]Rationale

Gradual decrease in land, fishery and forest resources vis a vis rapidly growing population at the global level put on agenda the issue of food security especially in developing countries.  Aggravating the issue on resources are growing large-scale agricultural investments and land grabbing cases, climate change impacts, and industrialization. 

In the above context, the Committee on World Food Security adopted in 2012 the VGGT marking a historic milestone for all organizations, institutions, and individuals working on land rights. The VGGT proposes principles and internationally recognized standards for the responsible governance of tenure of resources to resolve the issue on food security. It underscores that food security and right to food are among the main goals of responsible governance of tenure of resources. 

[bookmark: _Toc415755069]Using the human rights-based approach, this paper discusses the country’s tenure systems on land, including rights to land of women and indigenous communities.  It describes how some provisions of the Kyrgyzstan enabling framework comply with the VGGT.  Also, it identifies the gaps that can adversely affect productive communities, such as poor and smallholder farmers, who considerably contribute to meet the demands of the population for food. Given thus, this policy brief expects to serve as a tool to raise awareness of farmers and decision makers on the need for a pro-poor system of governance of tenure of land, fishery and forest resources. 

Objectives of the policy paper

This policy brief aims to do the following:
1. Compare the VGGT with Kyrgyzstan’s national policy and legislation on governance of tenure of land and other natural resources;
2. Identify gaps in the national policy and legislation vis a vis the VGGT;
3. Provide recommendations to improve policy and legislation in order to comply with the VGGT;
4. Propose amendments to the national policy and legislation; and
5. Present areas of interest for civil society to make governance of tenure of natural resources more accountable to the people
[bookmark: _Toc415755070]
Methodology and the process

This paper employed the ILC prescribed methodology and process for piloted countries of Kyrgyzstan, Bangladesh and Cambodia as follows: 

1. Literature and references review to include the following:
· Laws, strategic development documents, by-laws regulating land governance in Kyrgyzstan.
· Voluntary Guidelines.
· Research papers on land use governance practice in Kyrgyzstan.
· Available materials popularizing Voluntary Guidelines in other countries.
2. Discussion and consultations with focus groups, including:
· Representatives of smallholder farmers and vulnerable groups, such as women and indigenous communities.
· Representatives of civil society.
· Line ministries and administrative bodies.
3. Organization of national consultations with government officials, farmers, communities, NGOs, research institutions, and media on recommendations regarding the VGGT.

[bookmark: _Toc415755071]Limitations

Since the VGGT covers practically a whole range of issues on governance of tenure of land and other natural resources and given national land legislation and policy, this paper analyzes only some aspects of the national enabling frames and practice of governance of tenure of land on their compliance with concerned VGGT provisions.  

Participating organizations:
1. Country office of FAO.
2. Ministry of Agriculture and Melioration of the Kyrgyz Republic.
3. Kyrgyzstan ILC-involved organizations, such as Rural Development Fund, Union of Water Users’ Associations, and Kyrgyz Association of Forest and Land Users.

[bookmark: _Toc415755072]C. MAIN FINDINGS

[bookmark: _Toc415755073]Land resources and agrarian sector of Kyrgyzstan

Land is a major natural resource that assures the sustainable development of the country. According to the Land Code of the Kyrgyz Republic (Art. 10), the “land fund” of the country includes agricultural and non-agricultural lands, subdivided into the following categories based on their land use:
1. Agricultural lands;
2. Lands of settlements;
3. Lands of industry, transport, communication, defense and other special state defined purposes;
4. Lands of specially protected nature territories;
5. Lands of forest fund;
6. Lands of water fund;
7. Lands of reserve; and
8. Lands of the state reserve of mineral resources’ deposits.

The territory of the Kyrgyz Republic covers a total land area of 19,995.1 thousand ha (Land Registration, 2012). Table 1 below presents land distribution per category.

Table 1: Land categories and % to national territory of the Kyrgyz Republic
	#
	Category
	Area, 000 ha
	% to national territory

	1. 
	Agricultural lands;
	5,679.43
	28.5

	2. 
	Lands of settlements
	266.52
	1.3 

	3. 
	Lands of industry, transport, communication, defense and other special use purposes
	222.71
	1.1

	4. 
	Lands of specially protected nature territories
	707.40
	3.5 

	5. 
	Lands of forest fund
	2,617.23
	13.1

	6. 
	Lands of water fund
	767.41
	3.8 

	7. 
	Lands of reserve
	9,734.40
	48.7

	8. 
	Lands of the state reserve of mineral resources’ deposits.*
	n/a
	n/a

	Total:
	19,995.1
	100


Source: The National Report on the State Of Environment in the Kyrgyz Republic.
* This category was added in September 2012. Thus, no official data was available then.

Kyrgyzstan is a mountainous agrarian country located in the arid zone of Central Asia. Agriculture is one of the leading branches of the national economy. It makes up 24 percent of the national GDP (Please see Diagram 1 below). However, the share of agriculture in the national DGP is alarmingly reducing. About 65 percent of the national population are rural and about 34 percent of the economically active population are engaged in agriculture making nearly 15 percent of the total population. Given thus, apart from economic, agriculture has significant social and political dimensions.

Diagram 1: Kyrgyzstan GDP Structure (2012 г.).
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The country launched reforms to dismantle centralized soviet style economy and to transit to market economy in the beginning of 1990’s. Instead of 576 kolkhozes and sovkhozes, thousands of individual farms were created to institute private ownership of agricultural lands. However, some state-owned agriculture enterprises, including seed, animal breeding, and research farms, are still operational. In 2008, there were about 326.7 thousand agriculture producers, including 135 state-owned enterprises, 4,211 collective farms, 3,454 agro-cooperatives, 356,642 private small holding farms (see Diagram 2), and about 726.6 thousand private household gardens. These data prove the irreversible nature of land and agrarian transformation in Kyrgyzstan.

Diagram 2: The main agriculture commodity producers in Kyrgyzstan.
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The establishment of private land ownership was the key component of the reform formalized in the 1998 Constitution. Today, out of 1,351 thousand ha of arable lands, 861.1 thousand ha or 67.3 percent are owned by smallholding farmers, 340.7 thousand ha or 26.6 percent are used by collective and state-owned enterprises and cooperatives, and 64,000 ha or 5 percent are used by individual households (see Diagram 3).

Diagram 3: Arable land distribution
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[bookmark: _Toc415755074]Actual land use practice of Kyrgyzstan

Kyrgyzstan was the first among the countries of the former Soviet Union to privatize land ownership and remains the only country in Central Asia to abolish majority of the kolkhozes and sovkhozes and distribute land to rural dwellers who worked there. 

Progressive implementation of land use reforms led to the need for private land ownership and land purchase and sale principles. Article 3 of the Constitution stipulates that land can be in the state, municipal, private and other ownership. On the other hand, the Law on Agricultural Lands Governance, adopted in 2001 and amended in 2012, provides for the principles of agriculture land purchase and sale, exchange, collateral, inheritance, and alienation for debts. This law regulates relations in the domain of agriculture lands, abolishes the moratorium on the sale of land parcels sale, and is aimed at efficient land use. As such, it puts in place the legal basis to ensure farmers’ rights to own and manage the land parcels they receive through agricultural reforms. 

In the past, a famer who received agricultural land for private ownership had the right to own and to use it. However, such farmer did not have the right to dispose of it according to the farmer’s needs, such as to sell, exchange, or use as collateral. A farmer had no incentives to invest in the land to increase production, thus causing low agricultural production in the country. 

The above mentioned provisions in the agricultural lands governance law do not put private land ownership in the absolute and do not facilitate the decrease of agriculture land areas. In rural areas, legal restrictions prevent non-villagers, foreigners, and legal entities (except those engaged in agricultural production or processing) from purchasing land. Ownership of agricultural land may be transferred only to residents of the same rural area and not to legal entities, such as banks or foreigners. Lands in settlements may be owned only by Kyrgyz natural persons or by legal entities with majority Kyrgyz ownership. The minimum size of a holding is the share size established in each village during land privatization. The inability of banks to own agricultural land and the fact that any land held by them must be disposed of within a year to avoid the threat of a government buy-out is, however, a disincentive to using land as collateral. [footnoteRef:1] [1:  Identifying and Monitoring Good Practice in the Land Sector, Klaus Deininger, Harris Selod, and Anthony Burns, WB, 2012.] 


Indeed, this is a solid foundation to develop land market and effective land management. However, legal recognition of private land ownership as it is, does not resolve all the issues of its enforcement. This is the first and easiest stage in the process of land tenure governance. Succeeding stages surface more complex issues that need to be addressed to ensure the promotion and protection of the right to private land ownership. Among these issues are: 1.  identification of the limits of private land ownership; 2. establishment of common conditions to exercise the right to own land and other natural resources; and 3. development of state regulatory mechanism for the governance of tenure of private lands. Other restrictions to a full-fledged application for private land ownership are outdated land inventory (old borders of arable land plots, patchwork, and lack of funds for national land inventory); more complicated control over land use and land tax collection due to increased number of land users, and others.	Comment by admn: You mean issues?

An obstacle preventing ……
Or a bottleneck

Formal introduction of private land ownership without appropriate organizational and economic actions from the state can result in a situation wherein new land owners continue the practice of exploiting the asset they own in order to get more revenues rather than intensifying its use through land melioration, fertility maintenance, and others. 

Financial constraints of agricultural commodity producers result from smallholding production base and disparity of prices on agricultural and industrial products, insufficient governmental support, lack of market infrastructure, and other negative factors that do not allow them to get tangible revenues influencing the operation of land market. The first land auctions displayed weak activity and purchasing power of rural land owners while the other elements of land market, such as leasing, liens and mortgages, are still underused.

However, we think that under such conditions we should not reduce current land reform issues to lack of land market only. First, land market can be operational within certain economic environment. Second, formal introduction of the right to land purchase and sale can pretty well hinder sustainable land use, as land can be purchased for speculative transactions and used for purposes other than agriculture.

Undoubtedly, lack of land market is a strong barrier for the success of land reform. Nevertheless, it seems to be more logical to transit gradually to free land purchase and sale. Now, farmers can sell their land parcels only to the villagers with the privilege to do so. This certainly restricts new investment into agriculture production. It is important that land market improvement parallels with the activities undertaken for land use improvement.

Private land ownership in Kyrgyzstan can facilitate increase in agriculture production once the right to private land ownership is legally recognized and supported by appropriate national laws and regulations towards effective land use. However, economic conditions and appropriate practice towards the realization of this take time. 

Meanwhile, large scale conversion of agricultural lands in Kyrgyzstan is gradually worsening. The Department of the Real Estate Rights Registration officials explained that the 2005 “tulip” revolution facilitated such conversion. Migrants from the rural areas rushed to the capital and started to claim land plots for housing. Since there were no free lands for housing construction close to the capital, the government was forced to announce the conversion of agricultural lands to settlement lands for the construction of individual houses. The situation was repeated after the second revolution in 2010. Per Department data, since 2005 about 21,823 ha of arable land, including 10,906 ha of irrigated land, 3,345 ha of rain fed arable land and 7,572 ha of other agriculture lands have been converted to non-agricultural land category. [footnoteRef:2] [2:  http://nd.kg/nedvnews/336-rynok-zemli.html ] 


We should point out that the above-mentioned phenomenon occurring practically everywhere has been marked by conflicts with local suburban communities. A recent case took place in Zhapalak community, Aravan District, Osh Province. After inter-ethnic clashes in 2010, there were a lot of attempts grab the land for housing. In response, the authorities decided to allocate land plots in the Ken-Sai locality. An independent awarding committee, composed of representatives from all the stakeholders, was established. The committee considered about seventy thousand applications. 1,624 ha of Ken-Sai land belonging to the Zhapalak community and used as pasture were divided into 3,500 land plots for housing. The new suburb in the Osh city entitled “Kurmandzhan Datka 2” was planned, to include water, transport and other social infrastructures. Construction works began. However, the recent conflict between new residents and locals resulted in an open fight with one person getting rushed to the hospital. Construction works stopped. As of this writing, the conflict was reported to be resolved.[footnoteRef:3] [3:  http://rus.azattyk.org/content/kyrgyzstan_reconstruction/24588907.html ] 


It should be noted most often, land use conflicts occur in the mining sector--between local communes and extractive industry companies. Such conflicts are largely connected to the non- transparent licensing process of mining companies, that is, without involvement of local communities. Decisions to issue licenses do not consider the interests of the local dwellers and their land use patterns. Getting the consent of concerned local communities is not a regular practice. 

Summing up, the following are the main reasons why people apply for conversion of agricultural lands to non agricultural categories:
1. Increase in the number of residential areas;
2. Legitimization of actual land use other than for agriculture;
3. Extraction of minerals;
4. Construction of industrial enterprises and infrastructure;
5. Construction of recreation facilities; and
6. Land quality deterioration.

In most cases, land conversions occur in areas close to big cities, such as Bishkek and Osh, and in the Issyk-Kul region.
[bookmark: _Toc415755075]
Principles of the Kyrgyz land legislation 

In our society, the concept of land policy presupposes the whole complex of socio-economic and legal regulations that determine how land should be used to ensure the preservation of the common environmental system vital to the life and functions of the people of Kyrgyzstan.[footnoteRef:4] Also, land policy is the responsibility of the authorities in order to regulate land disposal and management within their competences towards optimal land use. Such land use needs to be aligned with economic, town-planning, agricultural and other values to achieve appropriate conditions for a more comfortable life, productive activities, and socio-cultural development of people and society[footnoteRef:5]. [4:  Constitution of the Kyrgyz Republic, 27.07.2010, Article 12.]  [5:  Land Code of the Kyrgyz republic, 02.06.1999, Chapter 2.] 


To ensure rational use and conservation of land in Kyrgyzstan, the state, as sovereign, implements policies based on the following principles[footnoteRef:6]:  [6:  Land Code of the Kyrgyz republic, 02.06.1999, Article 3.] 

1) Land conservation as a natural object, the basis of life, development and activities of the people of the Kyrgyz Republic;
2) National and environmental security;
3) Formation of land market and its effective functioning;
4) Respect and protection of rights and legal interests of landowners and users;
5) Effective land use;
6) Purpose oriented land use;
7) Priority to agriculture lands;
8) Accessibility of information on land rights;
9) State support to actions on land use and protection;
10) Prevention of damages to land and elimination of consequences;
11) Payment for land; and
12) Equality of all forms of land ownership.

In comparing the above-mentioned principles with the VGGT, we can say that the former is more technical, i.e., more specifically directed to land use frames aimed at the conservation and sustainability of land resources and land property rights. The VGGT is more humanitarian in character, as it provides for the promotion and protection of human rights.

[bookmark: _Toc415755076]D. ANALYSIS

In examining national land policy and legislation in terms of their compliance to the VGGT, we point out the following areas:

Humanitarian-oriented VGGT vs. technically oriented Kyrgyzstan national legislations on land

As said above, the VGGT is more humanitarian-oriented; it aims towards the promotion and protection of human rights and upholding of the principles of good governance in the tenure of land and other natural resources. Relevant Kyrgyzstan land legislations, on the other hand, are more technically oriented. They do not provide specifically for gender equality and inclusion of vulnerable groups in policy development and decision making. This may be because Kyrgyzstan is a country in transition, especially in terms of land tenure governance, even as it has achieved considerable success in its democratic processes. 

VGGT good governance principles, such as openness, transparency, accountability, participation and inclusion of smallholder farmers and other vulnerable groups in decision making processes, are not yet a regular practice in the governance of tenure of land in this country. At the moment, Kyrgyzstan society is more into addressing ethical and corruption issues among its public servants.  

Nevertheless, the introduction of the institute of private land property is a significant indicator that the government recognizes and respects the right to land of people working on the land. Also, occasional involvement of civil society and farmers’ organizations in the development of various legal and policy documents is a step towards ensuring the participation and inclusion of all stakeholders in the governance of tenure of land. 

A main barrier to agricultural development and responsible governance of land tenure in Kyrgyzstan is the lack of essential policy documents on the strategic directions of the agrarian sector that incorporate the interests of all stakeholders towards national food security.

Access to information on tenure of land in the Land Code of Kyrgyz Republic of 1999
The Land Code of the Kyrgyz Republic assures access to information on land tenure (Art. 3). Thus, it can be said accessibility to information on land rights is among the main principles of the said law. It, however, also stipulates that the Government can impose certain limitations or prohibitions on access to land cadastral information (Art. 116). 

Main issue on access to land information is related to the recognition of the right to access information on land use. This issue is caused largely by the weak capacities of governance bodies and underdeveloped information and communication technologies in land tenure governance, especially at the local level. 

Law on Pastures of 2009 
The 2009 Law on Pastures stipulates state ownership of pasturelands and community based governance of resources. The transfer of governance of resources of pasturelands from the state to the associations of pasture users in the local communities was a great step in the state’s land reform program. Five years since the said law was passed, however, it was observed the communities lacked knowledge, skills and experience in sustainable land management. Such lack resulted in the degradation of pasturelands, specifically those close to the villages. 

Gender issue in 1999 Land Code
Gender equality remains to be integrated and practiced in the governance of tenure of land, even as it has been considered duly mainstreamed in some legal documents of the country. For instance, certain provisions in the Land Code are generally declarative with respect to gender. Lack of legally prescribed procedures has resulted in poor operation such mechanisms without adequate consideration of land users’ interests. The Land Code has undergone 22 amendments since its passage more than a decade ago. Despite these, however, there are still gaps that need to be addressed. 

The Land Code regulates the divisibility and indivisibility of land parcels (Arts. 41, 42 and 43).  It allows dividing a land parcel into parts but they are to be reregistered as independent parcels. This division should be agreed upon by the architecture, sanitary, fire and other state departments. Debates and controversies arise in this regard, as the norms justifying land parcel division, including procedures and identifying minimum size of divided land parcels, are not legally prescribed and the mechanism for such is not duly operational. The process becomes more complicated, as the body, in charge of granting a land parcel to a user, does not have clearly defined criteria for the land parcel division. Officials from the department of land cadastre and real estate registration, local self-governments, and courts can make rather subjective decisions about the divisibility and the minimal size of a land parcel in cases such as divorce, inheritance, or separation within households.

Thus, the law does not duly protect the rights of women with no economic status in the family; it does not guarantee that decisions on division of land parcels will be free of gender stereotypes and discrimination. Most often, obligatory approval of complex procedures result in unfair division of property. At present, procedures in the division of land parcels into land shares seldom engender consensual decisions among interested parties.  An owner with a land share can always file a case in court for having been deprived of land property right.  Given thus, it is necessary to develop and implement clear common land parcel division procedures and divisibility/indivisibility criteria and set the minimum allowable size of land parcel/share.
 
It is important to note that the provision in Art. 41, paragraph 2 of the Land Code stipulating that the “indivisibility of a land parcel should be mentioned in the document, authorizing the right on this parcel” is not followed under the current land tenure practice.

Civil Code of Kyrgyzstan of 1997
The 1997 Civil Code of Kyrgyzstan was formulated without gender disaggregation on the subjects of civil relations, thus it could be characterized as gender neutral. Chapter 10-1 of the Civil Code defines the general provisions on land property right. Article 233-1 of the Code states individuals, judicial entities, and the state can own land parcel. A person, who owns a land parcel, has the right to sell, present, put as collateral or lease and dispose otherwise, if there are no legal claims on that land. Transfer of the land property right within the universal succession is implemented with the limitations fixed by the Land Code. The land parcel territory borders are identified based on the documents issued to the owner by the relevant authorized state bodies (Article 233-2).

Given the above, we can say that the land reform that has been implemented since 1991 is gender blind and conducted without consideration of gender aspects. In major cases, land title documents and documents certifying rights to family land are assigned to the men who are traditionally considered as "heads" of the households. Such practice complicates the execution of transactions on land parcel for women and creates problems during the division of their land shares, especially when husbands go to work abroad and left their wives. 

Given the provision in Art. 223 of the Civil Code recognizing land ownership by individuals, legal entities, and the state and the provision in Art. 12 of the Constitution recognizing private, municipal and state ownership, we can point out the lack of consistency between the two provisions. Nevertheless, it is important to note that the Constitution recognizes the diverse forms of ownership and guarantees equal legal protection of private, state, municipal, and other forms of ownership.

Law on Agricultural Land Management of 2001 and Women’s Right to Land
The 2001 Law on Agricultural Land Management regulates legal relationships in agricultural lands governance and aims to ensure the efficient and safe use of the land for the people of the Kyrgyz Republic. The law contains provisions on ownership (Arts. 6 and 7), inheritance (Art. 28), and transactions on agricultural lands (Chapters V, VI, VII, VIII, IX and X) but does not contain provisions that are gender specific. 

By virtue of the principle of priority of agricultural land and limited area of arable land in general, the law imposes strict restrictions on foreigners or spouses, if one is a citizen of Kyrgyzstan, and urban residents from buying and owning agricultural lands. Due to the efforts of women NGOs and the public in 2006 and 2009 certain significant changes were made harmonizing its restrictive provisions with the Civil Code, thus contributing to the development of agriculture land market and expansion of possibilities for agriculture land transactions. Rural women are given the opportunity to choose their client and to sell their land share under their sole discretion. Before these changes, women, when leaving the family (marriage, divorce, etc.), were certainly vulnerable, because they could sell their shares only to co-owners (parents, husband or his relatives).

Prior to its amendment, Art. 15 of the law on the management of agricultural lands states: "The owner of the land share of the agriculture land parcel may sell it only to other owners of land shares of the same land parcel, without paying the state duty." It means that any woman can sell her land share to other owners of shares of this definite land parcel to her brother or father, and, in case of divorce, to ex-husband, or in case of loss of her husband, to his relatives, which, in reality, is impossible to do. As a rule, no one buys such a controversial land share. Why pay for something that actually belongs to them? In such a case, the rights of women to own and sell their land get violated. 

Therefore, at the suggestion of women NGOs working in the UNIFEM project entitled, "Women's Land Rights," Art. 15 was amended and now reads: "Land share can be sold in whole or in part with the registration as an independent land parcel". This means a woman can now allocate her land shares to a separate parcel through registering her right to own land in the authorized state registration bodies, and independently undertake various deals to lease, exchange, or finally sell it.

In sum, it can be said the divisibility/indivisibility of a land/share and extraction of the land shares from a joint land parcel are not duly regulated by the state. Arts. 15 and 16 of the above mentioned Law have not yet received enough practical evidence of application due to lack of clearly defined criteria on divisibility of land/share and lack of approved procedures or mechanisms on land shares allotment. Also, application process for titling is not elaborated. In case of divorce or inheritance, the law allows authorized persons in a subjective manner to solve the question of divisibility of land with common ownership. It is especially difficult to account for women whose documents are registered to the men (father, husband, brother, and others).

Land-related conflicts and the Land Code

Another major issue in the practice of governance of tenure of land in Kyrgyzstan is the prevention of land-related conflicts. On land-related conflicts, the VGGT encourages all stakeholders to take action to resolve questions of ownership and use of land resources that can cause conflicts and to ensure that issues on land ownership are settled before, during, and after the conflicts through peaceful means. The states are required to review relevant rules and laws to eliminate discrimination and other factors that may cause conflicts. Where appropriate, the states may consider traditional and other local mechanisms that provide fair, reliable, gender-sensitive and non-discriminatory opportunities for immediate resolution of disputes on the rights of ownership and use of land resources. When conflicts arise, the states and other parties should seek to uphold and protect the legal rights to ownership and use, and to ensure that they are undestroyed by other parties.[footnoteRef:7] [7:  Paragraphs 25.1, 25.3 of the Voluntary Guidelines] 


In general, these provisions correspond to relevant provisions on land in the country’s laws although they are not directly expressed in the said laws such as on gender issues.

Art. 119 of the Land Code states that disputes arising from land relations are settled by the authorized state body that provide land. In case of disagreement with the decision of the authorized state body, the land disputes are considered in court, and the resolution of land disputes related to the provision, withdrawal and termination of rights to land is decided only by the courts. Also, the Code foresees the responsibility of the officials for the decisions and refers to Art. 120 stipulating that officials, land owners, and land users bear civil, administrative, and criminal liability for violation of land legislation.

Most frequent land-related conflicts are the following:
· Conflicts between villagers and local self-governments, managing state owned agriculture land (This is about 25% of the whole arable land and is called Land Redistribution Fund (LRF). This land is leased in land parcels to local farmers for an average of five years, following corresponding modalities. Often, there are a lot of complaints about corruption and non transparency on the awarding of these land parcels. This is an issue that causes internal community conflicts needing systemic solution.

· Conflicts between the communities and extractive industries companies conducting exploration or development of mineral deposits. These conflicts occur mainly under the pretext of environmental pollution and reduction of the pastureland area for local use. The root of the conflicts is more socioeconomic -- high level of rural poverty and unemployment and seasonal character of agrarian activities.

· Conflicts between suburban communities and new residents who received the land parcel for housing. Agriculture lands allocated for housing by the municipalities are not subject to compensation, as they are owned by the state. Therefore, communities are not paid for this loss.

· Conflicts of the communes on the border limits of their territories which occur due to poorly developed and outdated land inventory documentation. Budget constraints and underdeveloped information technology and skills seem to put aside the issue on land inventory data renovation with modern GIS technologies.

· Conflicts between the communes and state protected areas assigned to safeguard unique biodiversity. Organization of new protected areas has become more and more complicated since the reluctance of the communes to reduce their current practice of land use on such territories. Even when organized on state land reserves, communities speak about their customary land use rights to many such territories.

· Conflict between the communities living on public lands and public land managers. For instance, there are dozens of communes living on state-owned forest lands, which do not have any agriculture land even for subsistence farming. The population and settlement are growing and the pressure on the forest is gradually increasing, thus causing numerous conflicts between the villagers and state forest management units. This issue is also waiting for its systemic solution.
[bookmark: _Toc415755077]

E. POLICY RECOMMENDATIONS

Barriers to good governance of tenure of land
The following are identified barriers to good governance of tenure of land in Kyrgyzstan:

1. Lack of programmatic and strategic document on the national agrarian policy elaborating the principles of good governance and rule of law, reflecting all the aspects of the responsible governance of land tenure to ensure national food security.
2. Lack of information on land tenure practice and opportunities, including land use rights and obligations.
3. Lack of clear provisions of gender mainstreaming and promotion in the main land legislation documents.
4. Lack of provisions on conflict prevention specifically tailored to land tenure governance at the local level.

Recommendations
To remove the above-mentioned barriers, the following recommendations are proposed:

1. Develop the Concept of responsible governance of the agriculture lands tenure in the Kyrgyz Republic and integrate the rights and interests of all stakeholders as main strategies of the national land policy to ensure food security. To do such, ensure the wide participation of all interest groups, including authorized governmental bodies governing the tenure of all land categories, farmers' organizations, local self-governments, agribusiness and extension service providers, and representatives from relevant sectors, such as environment, town-planning, transport, communication, defense and extractive industries. The VGGT can serve as a basis for the integration of human rights, conflict reduction, and gender equality aspects and adoption of good governance principles and rule of law in national land policy.	Comment by admn: You mean practice?

No a strategy national one to be developed with bottom-up approach
First to inclusively develop with land users and stekholders, than to debate nation-wide and then to endorse.


2. Provide and strengthen access to information on land tenure as an integral component of sustainable land management approach.

It should be noted that Article 33, Paragraph 3, of the Constitution of the Kyrgyz Republic explicitly states that everyone has the right to obtain information about the activities of public authorities, local governments and their officials, legal entities with public authorities and local governments, as well as organizations financed from the republican and local budgets. Paragraph 4, on the other hand, states that everyone is guaranteed access to information held by public bodies, local authorities and their officials. Provision on the order of information is specified in the Law of the Kyrgyz Republic “On access to information held by public bodies and local government of the Kyrgyz Republic” (2006).  

Exercising the right to access land tenure information is often quite difficult due to bureaucratic red tape at the national, sub-national, and local levels. At the local level, this is largely due to lack of communication facilities and IT in order to timely disseminate land tenure information, low work culture of responsible authorities, and acute shortage of simple and clear informational materials, such as manuals and guidebooks on good land tenure governance and practice.

Therefore, it is necessary to expand the application of modern information and communication technologies to the practice of relevant land tenure information management at the national and local levels. It is particularly relevant today to make public information about master plans of settlements development, which some time ago, in some municipalities was classified as closed information. In most cases, lack of information on territorial development and related land use plans is due to the absence of such plans.

3. Gender mainstreaming, despite positive developments in Kyrgyzstan, still leaves much to be desired in terms of land tenure governance practices. This is due to widespread societal stereotypes and lack of awareness of women on available opportunities. In many ways, it is closely linked to lack of necessary information and low potential to promote gender equality in natural resource management in general. 
	
Given the above, this paper recommends the following which are also applicable to other aspects of land management practices:

Government Level
· Improve the regulatory framework of land policy and legislation for the integration of the gender dimension. This is in regard to violations of women's rights to immovable property, equal protection of the rights of all family members, including inheritance rights, and to clarify issues on the allotment of separate land shares within the joint household land parcel.

· Implement legal activity for women towards women economic empowerment through equal employment opportunity and entrepreneurship, especially in rural areas and provide avenues for people participation in drafting laws that will promote women’s interests in the context of land market formation, as lawmakers cannot cover the whole wide range of issues related to women’s land rights.

· Intensify communication campaigns using multi-media, including talks shows on TV and radio on compulsory documentation and registration of land rights with authorized bodies. Documentation and the registration of rights to land provide land owner, user or tenant the legal proof of the existence of their right to land. 

· Allow adequate resources for the creation of an independent judiciary tasked to protect the rights of landowners.

· Make public violations or abuses committed by concerned government officials at all levels, so that the public will know and act accordingly in order to pressure erring officials to cooperate and properly do their jobs as duty-bearers, thus prevent future violations and abuse. 

· Strengthen the work with local self-governments to improve transparency in the distribution of land parcels from the public Land Redistribution Fund using the principles of good governance.

· Revise certain categories of land in order to return unused lands for agricultural production.

· Capacitate local governments on conflict prevention and management. Corollarily, address the issues of institutional development and financial sustainability of these local governments in the management of land resources. 

· Organize and implement public awareness campaigns on conflict prevention and management using traditional Kyrgyz local institutions, such as the Councils/Courts of Aksakals (Elders), mosques, women's councils, "kuduk' (water) committees, and others.

· Promote the development of local knowledge and skills on peace-building, conflict prevention and "conflict-sensitive" development at the policy development and community levels.

· Disseminate best practices of communities in addressing land conflicts at the local and national levels.

· Continue the work of removing restrictions of the secondary land market to facilitate the possibility of enlarging productive land through the principles of good governance.

· Continue further improvement of the process of registration of land and property rights based on the principle of "a single window".

· Develop appropriate informational products on land and land rights at the local level.

Civil Society/Nongovernment level
· Prepare and train local consultants from local human rights NGOs, political parties' territorial branches, and lawyers to organize and conduct awareness rising campaigns on land rights with communes. These consultants may later become key figures whom local residents can approach and consult on land rights registration. 

· Lobby in Parliament the issue of lack of land property among residents of settlements located on public lands (e.g., State Forest Fund and others)[footnoteRef:8]. [8:  The issue of the forest lands settlement is too complicated and needs special research which is not covered by this policy brief.] 


Education Sector Level
· Include land rights education in the curricula of vocational schools training farmers and agricultural mechanics.

· Conduct seminar-workshops on land rights education to teachers in rural schools. 


[bookmark: _Toc415755078]F. IMMEDIATE ACTION POINTS

This paper proposes the following immediate action points in order to promote the responsible governance of tenure of land resources towards sustainable development:

Government level
· Initiate the development under the Ministry of Agriculture and Land Reclamation of Kyrgyzstan (MSKHM). The establishment of an expert working group, including the representatives of MSKHM, farmers' organizations, local authorities and other stakeholders could be the first step.

· Prepare a formal appeal or project proposal from MSKHM to the donor community and relevant development agencies operating in the Kyrgyz Republic on the broad participation of all stakeholders in the Concept development process and other proposed measures. 

· Address the issue of the access to the "land" information and existing opportunities for land use within the ongoing work of the Government to improve the transparency of governmental institutions. The process and work on the land parcels registration should become further more open and the corresponding databases should be available and accessible to individuals and communities. The Public Receptions, which are widely established today in local communes, may increasingly be used to raise public awareness on lend tenure at the community level.

· Ensure proper use of Internet resources to encourage people to widely use on-line services. This work can be actively integrated into the process of ongoing work on e-government implementation.

· Conduct studies on human capacities, current business processes related to land use, and conflict resolution at the local level, and on this basis develop an appropriate capacity building program. 
· Develop and distribute various popularized manuals and handbooks on the principles of sustainable land management for local self-governments in selected pilot communities.

· Conduct consultations with civil society experts on conflict prevention and management, specifically on preventive diplomacy to improve capacity on conflict prevention in land tenure governance.  Corollarily, conduct consultations in drafting joint action plan/roadmap on the prevention, reduction, or mitigation of land-related conflicts by the working group and officials of the State Agency for Local Self- Governance and Inter-ethnic Relations (GAMSUMO).

NGOs/Civil Society 
· Promote mainstreaming and integration of gender equality in the governance of tenure of land tenure in land policies and legislation.

· Conduct awareness raising campaigns on responsible governance of tenure of land resources at the local and national levels. 


[bookmark: _Toc415755079]G. CONCLUSION

To conclude, we can say the VGGT and legal framework on land governance of the Kyrgyz Republic generally coincide with regard to legitimating different types of land ownership, citizen participation in governance of tenure of land, settlement of disputes, and access to information. 
However, we note here, the VGGT presents a comprehensive and systematic approach to land use governance beyond the scope of purely land tenure issues, as it deals with issues of civil rights, gender and conflict management as well as the political aspects and process of enforcement of national and sectoral land laws and policies. Such document is particularly relevant to Kyrgyzstan today.
High levels of poverty, rising food prices, low agricultural production, continued land degradation processes, and numerous conflicts over the use of natural resources pose a real threat to the food security of the country.  Therefore, it is necessary to develop a strategic document on the responsible governance of the agriculture land tenure in Kyrgyzstan to ensure national food security. The VGGT can serve as a methodological basis for the development of the national policy on sustainable and responsible governance of land resources tenure in Kyrgyzstan.
[bookmark: _GoBack]
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